INTRODUCTION:

THEORETICAL BACKGROUND:

The State has been defined by Professor Garner as
munity of persons permanently occupying a deﬁmt’}es_ 3

govemment to which th
habltual obedlenceg e
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: . ortant elements of state. A
ament is an 1mpor :
Th;_spi‘;‘gi‘; sccupying 2 particular territory can not be
mass

called a state until they have a government of their own.
el

. i the state, through which the
¢ is the machinery of - ) :
ngi?gzl:,e;ple is formulated, expressed, and realized. Itis

the concrete agent of the state.

It is necessary that one should clearly know the distinc- -

tion between state and government. .Louis the IV of France
onge said," I am the state," He was 1n fact government and
not the state. Government is no doubt one .of the el.ement of
the state. The other elements are population, territory and
sovereignty. At present there are big goverpme_nts. The
functions and activities of modern governments increased,
are increasing and shall increase. It controls almost every
~ aspect of our life. The result is that government is all impor-
tant. In the words of Professor Garner,” Government is the
collective name for the agency, magistracy or organization

'th:oug will of the s is formulated, expressed an
“Tealized. Thus government is an agent. e state 18, nO

—Joubt, a sovereign body, that is, it enjoys supreme and high-
est power over all people and institutions. Governm t
expresses the will of the state. The state is permanent while

—the government is temporary. So long as the state has all
four elements, it is permanent. Since the change is the law of
nature, people change their views on forms of government
etc, government also changes.States are unifo hile g

ernments are different. The forms of governmen are also

different.

The government of a state is carried on according t
definite rules and princip ding to

les, just as the g
 lates the conduc of T G
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acter of the vemment regulates the distribution of power
and presc

The powers of the various organs of government are clearly
specified. The constitution is the political frame work of -

__etyatagiven time,

UNITARY AND FEDERAL CONSTITUTIONS:

The constitution is a document, containing the most
important laws or rules according to which the government of
a country is to be run. In a constitution, the structure of gov- !

ernment, the relation between the various parts of the gov-
ernment, their’ powers and also their hmltatmns are clear!y >
laid down and def‘med Qs

mxts conautuuon, othermae that governmem_m_ﬁmim.be
unconstitutional.

UNITARY CONSTITUTION:
In a unita'ry cuﬂsﬁfuﬁon the authority"and powe;
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: They are also known as units. In some

o the federation: vinces as in Pakistan and in a
e they are called Pi:i]ed states. As one has seen ina

countries, e
el Ui’l?’ ﬂ:fgrs are with the central govemmmt and
: ﬁ]oy whatever authority is given to them by

the units enjoy ofedel' al type of government, both the center

. Ina Dok
o ce:oii;ces derive authority from the constltutmr:, S0 thqt
:;-,n:: can not be any mutual encroachment of authority. This

isti 1 type of govern-
: damental characteristics of a .fede.:ra
s fu'ﬁjklrithin the limits of the constitutional 1aw both 1:,he
; ' the provinces function

federal govemment._and governmen - .
without fear of mutual encroachment of authont}_,_r. Pakistan

has a federal type of government.

Sofar as the factors leading to the establishment of feder-
:-atiénz--aré concerned, it may be by the operation of centrifugal
or centripetal forces. Independent states may combine for
common interest and give the federal or central government,
specific powers. This is the operation centripetal or integrat-
ing forces. Federal government in U.S.A. or Australia came
into existence in this way. Or second method, a federation
may come into existence by a unitary state breaking ;up.
That happened in the case of Pakistan. A unitary state is
rather inconvenient. The constitution divides the power
between the center and the provinces and brings into. eing
 the federation. In this case centrifugal tendencies are at
work. Thus a federation is a union of states or province
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vernment and the provincial governments’ units, where as in a

unitary state there is full concentration of authority in one
single central government.

(ii) The division of powers between the central government
and the provincial governments is made by the constitution
itself. Within the sphere allotted to the provincial govern-

ments they are as autonomous and as powerful as the cen-

tral government is in the sphere allotted to it. Generally
matters such as defense, foreign affairs, railways, posts and
telegraphs, communication, foreign trades that are of com-
mon interest to the whole country are given to the central
government. And matters like agriculture, education, health
services, excise and taxation which are of local interest are
left with the provincial governments. The division of powers
is effected by the constitution which is binding on the provin-
cial governments as well as the central government.

According to the constitution of Pakistan, the powers and
functions are divided into two lists, federal list and concur-
rent list. Matters covered by federal list are left with by the
federal government. Matters covered by the concurrent list
are left with by the center and provinces.Both the federal and
provincial governments can legislate on the concurrent list.

iii) Federal constitution is like a partnership agreement

between two parties namely the central government and the '

provincial governments. Sometime there may come up dis-
putes between the two parties regarding their powers. In
such a case, there must be a common standard by which such

1
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i stitutional ¢
i tation of the con_?.tl : ' he
;I;:?:i%r:f of powers. Judicial supremacy 18 also the main prin

ciple in & federation. . >
jon, it i dvisable to have a rigid con-

a federation, 1118 thought a

Y + it would not be easy for any party to change

tutions so tha y ;
:;;:u constitution and especially those parts dealing with the

division of powers.

MERITS OF THE UNITARY CONSTITUTION:

ty of the Constitution: Unitary constitution is
very simple, there are not many governments among which
powers are divided. There is one government at the center pos-
cessing all the powers. There need not arise any disputes
between the various governments. If the central government
feelsthatfor administrative convenience, some units are to
be created, it will readily create them delegating limited pow-
ers to them. And whenever the central government wants it
can remove or reduce their powers.

it) Unity and Effectiveness of Action: As the whole

authority is concentrated in one place, orders can be issued in

‘Do time s0 as to reach every nook and corner of the country.

Decisions need not be delayed for want of powers to take

- implementation also need not be with the

T Unitary government ca "
_1 5 -

lauses dealing with the

i) Simplici
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ernment is units can not have an

b ¥ autonomy.
the loca]lmes are also neglected. The centrif; gg‘\iir?::e e (‘)f
ah?.t;ys t;xlsyﬁv:th matters of countrywide interest and fi? :u::
nei er the time nor the energy to deal with local proble
in a satisfactory way. There is te £

I3 s ndency in a unitary govern-
ment to repress local initiatives and discourage that};ngtere;rtls

in public affairs. It facilitates the d
ized bureaucracy. evelopment of a central-

FEDERAL GOVERNMENT:

Unity in Diversity:

For a country whose people speak different languages
follow different religions and belong to various races, a federai
type of government is the most ideal government. While.
holding together different people in a country, it permits them
sufficient freedom to manage their own affairs which they
alone can do best.

i) In a vast country, there must be governments at lower lev-
els besides central government. One central government
alone which is elected once in five or more years ruling from a

distant capital and representing millions of people, can not

satisfy the democratic instincts of the people. The nearer the
 capital and the smaller unit, the people would feel closer with
their government. Federal states by providing the govern-
ments at lower levels would promote better relations between

the people and their governments.

'\"‘"mﬁ
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so at present, the movements is in the direction
of federalism. We are thinking in terms of a ?vorld federa-
tion Federalism offers the key to the orgamfatl.on of a world
stab;a'. A world state based on the federal ?nnrflple may per-
haps abolish wars and bring about lasting international

peace and prosperity:
DEFECTS:

i) There may _
creating an anamolous situations. :
ii) There may be frequent conflicts between the cente.r and
provinces, Ultimately some provinces/states may think of
seceding form the federal setup. In case of Am.erica, the
southern states wanted to secede from the federation. There
‘was #{%] war. In India also, the Tamilnadu, Jharkhand

a;ﬁ others pressing for independence for a long time.

absolutism;

be conflicting laws in different provinces/states

iii) A federal form of government is a weak government also.
It is expensive in character.
DEMOCRATIC AND UNDEMOCRATIC CONSTITUTIONS:
- In a democratic constitution the laws are framed to limit
the power of the state. Its aim to secure the freedom of the
individual and free functioning of the voluntary or pressure
roups. It is said that a democratic constitution is based on
icion of authority and love of or the liberty of individual
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all democratic constitutions provides money to the govern-
ment through taxes and controls the expenditure. In non-
democratic constitutions legislature is given a subordinate
place. It is undermined in a variety of ways by the executive.
Elections are restricted by keeping the qualifications of vot-
ers too high or by including the nominated element in the leg-
islature or even by providing for elections at a long intervals.
Another way of neglecting the legislature, is by keeping the
executive-its terms, its appointment and its functions inde-

pendent of the legislature. :
RESPONSIBLE EXECUTIVE:

All democratic constitutions make their executives namely
the Presidents, the Prime-Ministers and the Ministers
responsible to the legislature. Even in America where
President is directly elected by the people, he must get the
consent of the senate in higher appointments, interpretation
of treaties, international agreements and other majo d
sions. In British constitution, th :
by the House of Common and can be removec by way of no
confidence motion passed by it. In non-democratic €o tu-
tions, the executive is placed in such a position as to dictate
the legislature. Mussolini, the Italian dictator before the sec-

1 SRS

ond world war had overrided the legislature. He could issue
the decrees having the full force of law. Parliament I
aving e

could not initiate any bill except those permi

the head of the




executives, they can not discharge their duties
es in democracy are the guardians of the con-
is the business of the judiciary to see that the
pass only such laws and the executives perform
laid down in the constitution. Judges can
ws passed by the legislature or acts of the gov-

if they violate the spirit of the constitution.
if a citizen is arrested in Pakistan without
can move the court against the government in
s fundamental rights. In view of such impor-
ult duties which judges have to discharge in a
wre kept independent in their service struc-
: ge can not be generally removed
. before his age of retirement. His salary
fits can not be decreased. But in a non-democ-
ns, judges are not given such high powers

conditions are not guaranteed. Judiciary
tic state is only a subordinate wing of the
1 states, judges have to merely fulfill the
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recognizes and guarantees rights. Civil rights are regarded
as fundamental since they conform to the elementary condi-
tions of social life. With out these rights, the existence of civi-
lized life is impossible. They are related to life, liberty and
property of the individual. Some of the fundamental rights
are (i) Right to life (ii) Right to personal freedom, (iii) Right
to free assembly (iv) Right to free speech and press. (v)
Right to property (vi) Right to association. (vii) Right to
religion. (viii) Right to education. (ix) Right to work (x)
Right to equality before law. Political rights are also the
parts and parcel of the fundamental rights. These rights
enable a citizen to have a share in the affairs of the state.
These rights are enjoyed only by its citizens. Foreigners are
not given these rights. Some are (i) Right to vote (ii) Right
to contest election. (iii) Right to hold public office (iv) Right
to petition, (v) Right to resist. :

Pakistan is a Federal Republic known as
fio e e eligio

d
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re are the fundamental rights of the citizens.

ve right to move High courts or supreme
cement of fundamental rights in case of
the court can issue a writ, Most of
itutions in the world are rigid. A democratic consti-
tt?,:iocgn::ntunot be easily changed. If it were easy to ms:k.e
changes in the constitutions the rights guaranteed to the citi-
zens by it and other limitations on the government could be
easily meddled with by any majority party in power.
Democratic government is ruled by constitutional principles
based on reason and justice. It is not the majority rule only.
In order to prevent political parties which happen to be in
power for the time being from meddling with the constitution.
It is laid down that any changes to be made in it must be sup-
ported by 2/3 majority in the National Assembly. A rigid con-
stitution is one which requires specific procedure for the
amendment. A rigid constitution can not be changed follow-
ing the same procedure as for ordinary laws. There are dif- '

and cultu

The citizens ha
court for the enfor
violation by Government,

y law can easily be changed by the parliament in one
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French writer Montesquieu in his book “The Spirit of the
Laws.” It was the common opinion in the earlier time also
that the three organs of government should be kept separate,
with each other. The theory has some rudiments in the earli-
er writings of Aristotle, Locke, Cicro and others. Whatever
may be the history earlier, it has to be admitted that the the-
ory is best expressed in Montesquieu’s writings. He was pri-
marily interested in the liberty of the individual as he was
moved by oppression of common man by the aristocracy in
France. He tries to know why there was no liberty in France.
He says that the three functions of the government are quite
~ different form each other and if they are combined, there can
be no liberty. These three functions according to him are to
be clearly separated and placed in different hands. the
essence of the theory is that each should work in its own
domain without being influenced by others. The theory
greatly influenced the constitution makers in USA.
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cal conclusion. If the theory is carried out i
becomes unworkable. If it functions withi
becomes and essential condition of freedom and

z o : : good .
ment. During British Rule in Pakistan, the theory \;‘,::e:;r:,t
followed, the Governors had to perform executive and legisla-
tive functions. Some judicial powers were

. et also exercised by
the Governors. The District Magistrate/Deputy Commissioner

had to perform executive and judicial powers and liberty of

the people used to be in jeopardy. In Pakistan efforts are
made to separate judiciary from executive.

LEGISLATURE:

n extremﬁ' It
n the limit, |,

“According to Professor Garner of the several organs
through which the will of the state is expressed and carried
out, legislature unquestionably occupies a permanent place.
"The machinery through which the government carries out
its manifold functions falls into three parts, the legislature,
" the executive, and the judiciary.” Of those, legislature is the

ost important, because it is elected by the people directly,
ol re ents the will of the people. It is truly,

3 of the sovereignty of the people, and
1 gravity." Legislature makes laws. Itis
el enforce those laws and of the
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{0 leave scope for the realization of an

gwe;-m:nex:n:. But the term should not %?E;E programs by the

pOWer to the ,representat.ives for generati iy ohsaeite

is of the opinion that five years’ period ations. Professor Laski

The legislature is the law makin, 18 qmte-reasonable.

: g authority. It deliber-

tes and legislates. The content and end of law 4 leliber
it. It has to take into consideration pu‘l::lic:0 g decided by
are passed keeping in view the needs of :’}?mmn also. Laws

;mportant is the control exercised over the E Bople A
by the legislature. Control over finance En;szxof th;;ftm}l
the most important functions of the legislature inp: I‘; e 1};8
ic setup. Every individual is a contributory so fain?: r:m;
finances of the nation are concerned. The legislature reflects
the will of the nation. Therefore it has absolute control over
the finances. The annual budget is placed before the legisla-
ture and after discussion, it is passed. The budget is execut-
ed after it is assented by the chief executive of the country.
The legislatyre in a parliamentary form of government regu-
lates and controls the actions of the exertive. The members
of the cabinet are responsible to the legislature of their
actions. The responsibility of the executive to the legislature
is exercised by a vote of no-confidence in the ministry. If it 18
passed, the ministry goes out of office and a new ministry is
installed. The sovereignty of the people rests with the legis-
lature and the executive is always kept in proper check by
« Some of the judicial and executive PowWers
RomE Y Jn USA the senatebas the
. ointment of higher
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is called the Fi

larly elected chamber 1s ca e First

3::&:;2: ol:(::ﬁz lzfvgr house, and the ‘other chamber is called

the Second Chamber or the upper house. Ifn 'order to know

which of the two forms would suit a country, it 1s necessary to
keep the following considerations in View:

i national representative body: Legislature performs
:a)ssen‘:ial functions in every country. It must, %llerefore, .be )
organized as to represent and reflect all sections and.mte-;r.
osts in the nation. Every interest must have th'e opportunity
of being heard in the law making body before it makes laws
or decides policy of the state: hence the method of represen-
tation must be sound and truly national. only then the leg-
;slature will be a national representative body.

ii) Good legislature's procedure: The legislature should be
so organized as to prevent hasty legislation. They must be
made only after a thorough and proper discussion and delib-
eration in the legislative assembly. Full opportunity for a due
amount of caution and reflection in legislative work is a pre-
requisite for the sound organization of the legislature.

iii) Structure of legislature: The organization of the leg-
islature also depends upon the number of members ‘who
would sit in it. It is essential that the number of persons
should be large enough to represent all important sections,
interests and classes in the nation. It should not be too small
or very large to prevent adequate deliberation by it. It is bet-
ter to have two houses to distribute them in two places. But

in a small country, one house would suffice to accommodate
all the national representatives.

MERITB OF BICAMERALISM OR DEMERITS OF

: There are certain meri
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the organization of legislature into two houses, along with
such other methods as legislative procedure, constitution etc.
Experience has shown that one house being popularly elected,
is exposed to popular passions and pressures. Its members
are likely to be rash and one-sided. They are easily swayed
by emotions or passions and satisfied with incomplete and
hasty generalizations. It is often noticed that the members of
the two houses are different in habits, attitudes, education,
interests, and social origins. Therefore they also think differ-
ently. Often the lower house is radical, while the upper
house is conservative. The result of these differences is that
the two houses of a bicameral legislature do not view a bill
from the same standpoint. A bill passed by one house has to
go before the other, where it is not treated in the same way.
Therefore, where a second chamber exists, there is less like
lihood of ill-considered measures becoming law. It is partly
due to the legislative rivalry between the two houses, but
mainly due to the interval that has to pass between the adop-
tion of the bill by the two houses, during which passions might
cool down in the lower house. this affords opportunity of sec-
ond thoughts. Public opinion might change. There are the
reasons why the second chamber exercises a revising, delay-
ing, eontro]]mg retarding and steadying influence on legisla-
tion. Hence it is said that law-making in a bicameral legisla-
ture is like an appeal from Philip drunk to Philip sober.

i) ; alism Provides Proper Representation of
' Hinoﬂties. In every country there are
and natmnal gr-oups-.
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lntroductioﬂ-‘ tive d“f}fu:]m 'f-het existansgly
n e despotic tendenci
e et : Cles of -
iit) chamber ﬁsﬂ,l Mill said, if there is only one hOui :l}e
ther house: ﬁ; re will be no check on its despotic t,enden"ll |
Iexisla ur::uch power into its own hands. Hence B w:i’i

dividual liberty and Jess independence of the
s in |

jve de artment.

tive d peduces pressure of wc.:rk: In modern timeS' the
w) ItT d pressure of legislative work has much i
ameuntu::; of a unicameral legislature 1s unable to cope w‘th
?ﬂedh"uately. the existence of the second chamber enapleg

it adeq to be distributed between Bt st
important work 1S performed by the more important hous
namely, the lower bouse, while the less important tasks are
handed over to the other house.

v) Bicameralism i8 Necessary in a Federation for
Representation of Component Units: In a federation, the
country is viewed from two angles, as a whole and secondly
as consisting of federating units. Bicameral system makesit
possible that one house, the lower house, represents he coun-
: ‘as a whole, while the second chamber maj
units. But arrangement is not pos




Public Administration in Pakistan

vii) Bicameral Legislature is a Correct Barometer of Public
Opinion: Tow houses elected on different times and on the
basis of representation are more likely to reflect the changes
in the public opinion. A single chamber elected at one time
may lose touch with public opinion by the time its term comes
to an end.

In spite of the manifold advantages of bicameralism, it
has been criticized in several quarters. many advantages of
unicameralism are pointed out. They are as follows:

i) Unicameralism is Democratic: Bicameralism Divides
Responsibility: 1t is said that there is only one will of the
state and there should be one house alone to express it.
Democracy it is argued, should not speak in two voices. Law
is the expression of the will of the people, the people at the
same time can not have two different wills on the same sub-
ject, therefore, the legislature which represents the people
ought to be essentially one. Democracy requires that the peo-
ple should be sovereign. Of so, the chamber would necessarily
represent special interests, and will, therefore, be undemoc-
ratic.

i) Second Chamber is Either Mischievous or Superfluous:
" The real difficulty with a bicameral legislature is how to
organize it ould he two houses be equal in power or not ?

If they are equal,
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iv) An ideal Second Chamber is Impossible: The advocate
of unicameralism point out the difficulties of Organizing :
good second chamber. In every country the second chambey
is criticized for one reason or another. It is said that a satis.
factory second chamber would be one which revises hasty leg.
islation, but does not obstruct progressive legislation, seryeg
as a bulwark against revolution but does not become a barri-
er against all reforms and progresses, or resist ill-considereqd
legislation but does not persist in ill-considered opposition to
the popularly elected house. Certain defects and flaws lie in
the very nature of a second chamber. It is often reactionary
as it represents special or vested interests. It is conservative.
It seeks to protect minority interests at the expense of nation-
al or common interests. A second chamber prevents or delays
the passing of good and progressive laws. Unicameral legis-
lature represents common interests, and passes good laws,
necessary acts more expeditiously.

v) The Defects of Unicameralism are Remediable: It is
said that a single chamber legislature tends to become
despotic and tries to control the executive. But this tendency
can be kept in check by such methods as the suspensive veto
of the head of state or by a second vote in the same chamber
after some interval. Laws are not made so much by the legis-
lature as passed by it; they are really drafted by experts.
Hence there is little danger of ill-considered or hasty legisla-
tion.

vi) Bicameralism is not Necessary and are Transient even in
a Federal State: The advocates of unicameralism point out
that in modern times members of the legislatures vote on
party lines and not as representatives of a unit or loca!_it)'f
There is no use in giving representation to federal units in a
second chamber. The interests of the component units 1.2
federation can be safeguarded by the power of judicial review
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Laski, “on theory, it is difficult to see any case for a second
chamber, a single chamber meets bgst the needs of the state,”

DIRECT LEGISLATION BY THE PEOPLE:

In modern times, several devices have been in use to
enable the people to participate directly in law-making.
Theoretical reason is that sovereignty belongs to the people
and there should be no intermediaries like the representa-
tives between them and the law-making which is one of the
most important sovereign powers. Practical reasons are the
distrust of the legislatures and the dislike for the representa-
tive democracy. There are three devices to secure the direct
participation of the people in legislation, that is,
Referendum, initiative and Recall. The fourth, plebiscite may
also be added as it is a special type of referendum.

i) Referendum: Literally the word referendum means
“must be referred to the people.” It is device to allow the peo-
ple to express their approval of a law which has already been
adopted but not passed by the legislature till after the popu-
lar assent. It exists in Switzerland and Australia and in cer-
tain states of the U.S.A. Referendum may be compulsory or
optional. In compulsory referendum, all Bills must first be
submitted to popular assent before they become laws. The
Constitutions of Switzerland and Australia require that all
constitutional amendments must be put before the people
before they are adopted.
i itiative: It is the more direct method of legislation by
m-selves. It is a means to overcome the ap: thy
enact such laws for whic
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i itzerland by which
i i revalent 1 Swi ; ck
o Rmd‘k . !So?‘ t:llf:] gc;vgmment may b_e.recalled if the 'cm-
i ﬁmctm{:; ar);nded his removal. The C}nzena ha\rela right
:]&nﬂ aa:wriﬁend the name f the official to be rep a.:ced o
S0 )
appointed in his place.

' i fir
Plebiscite: 1t1s a special type ©
5 t a law but some 1mpo

the plebiscite, n0 !
: : ! For instance, =
is submitted to popular vote Kashmir should decide

2 minu and
decided that the people of Ja sccede to Pakistan or

: sl 1d
by a plebiscite whether they wou /2 :
Igdia. The referendum of 1947 in N.W.EP. to join Pakistan

was really a plebiscite.

EXECUTIVE- ITS FUNCTIONS:

Term executive is derived from the word execute which

means to ca’rry.'out the laws etc. it is that organ of govern-

. ment which executes the will of the people as formulated by
the laws. In broad sense, the executive includes all officials

of the state from the highest to the lowest, from the president
down to a policemen or the Tapedar patwari, who execute or
enforce laws and administer the country. In the narrow

* sense, it denotes the heads of the executive departments who
determine the policy of the government, that is, the president

or the king and the ministers of the cabinet. Thus the execu-
tlvemUKmeana the Queen and the cabinet of ministers

i iy e Mo gl e R
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eferendum because in
rtant public question
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ish, the aim of the law would not be materialized. It is truly
said that the laws of country are as good or as bad as its offi-
cials who put them into practice.

The political executives are elected by the people for a
fixed tenure. The Prime Minister with his/her cabinet minis-
ters are placed in charge of the big ministries/departments
with full powers over them. If the ministries or departments
fail in carrying out the laws properly and in true spirit the
ministers are to be blamed rather than the public officials.
One may briefly describe the functions of the executive as
under: :

i) Internal Administration: The primary function of the
executive is to maintain law and order. It has to direct and
supervise the enforcement of the laws and the administration
of the country. In modern time, the exercise of this power .of
the executive is regulated by the laws and rules of recruit-
ment of public services. The powers of direction means the
power to see that the law and policy laid down by the minis-
ters are carried out by the permanent officials according to
their directions, orders and instructions.

ii) Military and diplomatic functions: The executive has
the duty of defending the state against foreign aggression or
internal revolt in order to preserve its integrity and security.
It declares war. makes peace, declared a state of emergency

or martial law or state of siege. Every state is sovereign and
independent, but it must have relations of various kinds with

diplomatic or foreign
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me a law till it is not assented to by
the chief executive, that is, the President 0T the King. The
- . ummon, adjourn,prorogue and even

i to s ; :
O d order new election. The constitu-

dissolve the legislature a.nrmd i e et

ion of Pakistan has confe '
tt:.‘:ae President and in the Provinces on the Governors.

neial Function: Every government coll_ec'ts and
::{an:sin: large sum of money. The Department/Mmlst? }?f
Finance prepares the budget that is annual stater'nex}t of the
income and expenditure of the government, submits it to the
legislature for its approval and then collects ‘t.he taxes and
spends them according to the budgetary allocations.

v) Judicial Power: The head of state has a right of pardon.
He can reduce or suspend the punishment. He has power to
appoint judges of the apex courts. :

. vi) Administrative justice and other Functions: In modern
times, the ministers act as judges. They hear cases and settle
disputes but within their ministerial jurisdiction. The execu-
tive regulates trade, commerce, industry, agriculture, educa-
tion, public health, transport etc.

Introductio

the legislature can beco

In recent years, the powers of the executive have
increased and are increasing because of the complex nature
of problems. It has become necessary to give wide powers to
the executive to implement the decisions taken to solve those
problems. There is constant growth of the executive power at

_ the expense of the legislative and judicial organs of the gov-
ernment. The reasons are as follows: |

.’;l’..gadmlijp,- The modern governments need
e ' owl |
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executive. The system of territorial representation is defec-
tive. The methods of election and party system do not
encourage best and honest ment to enter in the legislature.
The legislature delegates law-making powers to the executive
as it finds little time to pass adequate laws itself. Delegated
legislation has made the executive organ not only the law-
enforcing but also law-making organ, thereby increasing its
powers and importance.

¢) Big Government: Government has assumed manifold
duties and functions. The government is no longer a law and
order agency only and state has become a service and welfare
organ. Every modern state now deals with such matters as
industry, agriculture, public health, sanitation, education
commerce and trade. The modern state builds roads, rail-
ways, bridge, barrages, communicating system, control river
and floods, makes canals, build dams, power plants, regulates
currency, coinage, credit system, prices, supply of food grains,
and exercise strict control and discipline over his members,
al and agricultural development.

d) The elected Executive and Party Discipline: The
elected executive enjoys greater powers and prestige because
he holds office by general consensus and supported by an
organized political party. Political parties are well-organized
an exercise strict control and discipline over his members,

whether they are in ruling or opposition parties.

e) Public Opinion: The utive has acquired greater con-
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Minister who is the head of
and all the other minis-

Introduction: Governmen

head of the government, Prime
the government and-admmintmﬁun,
ters are the members of the parliament. They are responsi-
ble for their acts and policies to the parliament. The cabi-
net's collective responsibility is expressed by the Prime Minis-
ter who is its leader and spokesman before the parhament
and to the President/King/Queen. Hence the cabinet works as
‘a team with the Prime Minister as its captain.
- The legislature is the most important organ of the par-
liamentary form of government. It possesses supreme power
in law and constitution. The cabinet holds office only so long
as it has the tonfidence of the parliament. If parliament
| passes a vote of no-confidence against it, either the cabinet

resigns and gives place to a new one which has the support of
the majority in the parliament, or it dissolves the parliament
und appeals to the electorate to decide whether they support

the cabinet or the opposing majority in their policies.

5 Dicey has emphasized d that the par ) is
~ Dicey - emphasiz : parliamentary system 18
foundad on a fusion of'the executive and legislative urgana.if

J:afmu::is relations between them. Bagehot says
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b It ensures responsibility and checks autocracy:
The Pm:*h.a.rnentary system ensures immediate and prompt
responsibility of the cabinet to the parliament and in the end

to the people. The ministers are constantly criticized by the i

members of the parliament. Hence it is impossible for an
irresponsible ministry to hold office for long. It resigns as
soon as it loses the confidence of the majority in the legisla-
ture. 1
c) It has flexibility ad elasticity in times of crisis: The |
people can choose a ruler for the occasion to lead the nation

through the crisis. This fact was demonstrated in England

during the World War-I by choosing Lloyd George and during

the World War-1I by choosing Churchill as Prime Minister. At

the time of crisis a change in the ministry can be brought

about peace fully and constitutionally.

d) It is governed by able men: In the parliamentary sys-
tem the Prime Minister is careful to pick and choose only
'such men from his party and supporters ‘who are men of -

experience, skill and talents both in legislative and adminis-
trati The ministers are selected from among the
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legislature. The defects are apparent if dominant majority is
small and the cabinet is a coalition one. It is formed by sev-
eral parties having different programmes and they may be con-
stantly intriguing with the opposltmn parties to oust the
axi.sting government, The government is unstable especially
in countries with mu]tlple political parties as in Pakistan and
France.

b) It is too largely a system of party government: The
parliamentary system of government intensifies the spirit of
party and keeps it always on the boil. Even if there are no
important issues of policy before that nation, there are offices
to be fought for. The result is that the party interests are
placed above national interests and the progress of the coun-
try is retarded.

c) It leads to cabinet dictatorship: A country having '
parliamentary form of government and has two-party system,
the party discipline and control is most rigid. It becomes
impossible to remove cabinet from office due to its majority in
the parliament and party discipline.

d) It is a government by amateurs: In the parliamen-
tary form of government, ministers are not selected on the
bama of expartness, tslent for admlmstratmn and knowledge

onald, Prlme Minister of England once amd “The cabi-
: bndge lm]ung up the people w1th tho expert, join-
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PRESIDENTIAL EXECUTIVE/GOVERNMENT:

_ The presidential system of government is one in which
the executive, legislative and judicial departments are
entrusted to separate and different persons or body of per-
sons, namely the president, congress legislature and supreme
court. The executive power is vested in the president, the
legislature power in the congress and judicial power in the
supreme court. Each one of them is independent and supreme
within its own sphere without any responsibility to .the
other. In a parliamentary government the tenure of office of
the executive is dependent on the will of the legislature, in a
Presidential government the tenure of office of the executive
is independent of the will of the legislature. There are,
however, a few check and balances on the authority of one

organ by that of the other. ' -

The President is at-once the head of the state and head
* of government and administration. It is said about the
'American President that he is more than a king and a prime
. minister. He is elected by the people directly for four years,
and can be re-elected but not more than two terms. He is the
real executive with immense powers and his acts and policies
may or may not be approved by the congress and he can not
be forced to resign or leave his job till his term of office comes
4o an end. The president appoints a number of persons to run
: deps ts and they are called secretaries/min-
‘are his nominees and they may be
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Its Merits:

a) It secures a stable government. The president is armed
with large powers and great responsibilities. He chooses his
own ministers who are responsible to him alone. Hence this
system of government is powerful as it is free from the fear of
adverse votes in the legislature and from the hesitations and
disagreements of the cabinet. Strength, vigour, stability, and
initiative in administration and policy are some of the merits
of this system.

b) It ensures continuity of policy. As the president holds
office for four years, he can follow his policy without any
hreak duxmgﬂthe term of office. The policies are certain and
There is no dunded opinion, and no diversity of
ay it is illustrated by the resolute and aggres-
v which U.S. government follows all over the world

0 It can avail of the services of the experts and free from
party politics. It is possible for the president to select experts
to head the departments on the basis of merits and qualifica-
tions not any party considerations.

) Tt _'dentlalsystemxsbased onthepnnmples ofsep-
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lature. Due to the separation of powers and the non-account-
ability of the executive to the legislature, the presidential
system leads to various conflicts and dead locks between the
two.

o) It leaves too much to the president. The presidential sys-
tem was devised for safety rather than speed. Everything in
it goes by calendar and it leads to a new weakness.

f) It produces irresponsibility ad rivalry among depart-
ments. The presidential system has made the president so
important that his election becomes a period of disturbance
and turbulence, even producing coup’detat and revolution as
in the latin American countries. It aggravates party spirit.
It is a government by persons rather than principles.

JUDICIARY:

Judiciary is the third organ of the government. An
American jurist observed that it is indispensable as the foun-
dation of the state. In every country, there is a judicial
department to ascertain and decide rights, to punish crimes,
to administer the justice and to protect the innocent from
injury and usurpation. No democratic government can func-
tion for a long time with out an independent judiciary.
Judiciary is the most important organ of the government. Its
main function is to interpret laws and administer justice.
The legislature makes the laws, the executive applies the
executive. It punishes those who violate
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lence of a government than the efficiency of its judicial sys-
tftrf:t because nothing more touches the welfare and security of
citizen than the prompt administration of justice,

ii) Settlement of Disputes: The primary function of the
judiciary is to apply existing laws to the cases or legal dis-
putes brought before the courts for settlement. These cases
may be civil or criminal.

iii) Interpretation of Laws: Sometimes the law is not
clear or silent in some cases, either the law makers. did not for
see the circumstances of the case or the wording of the
statute is ambiguous or two or more laws applicable to the’
case are in conflict. In deciding such cases, the judge has
some discretion in interpreting the laws and deciding the
case on the basis of equity, justice and fair play. In this way
a judge not merely applies law but even makes it. These
- precedents become the judge-made law or case law.

. iv) Preventive Justice: Presently the judiciary performs
" not only the function of punishing crimes, and settling dis-
putes, but also the duty of preventing the violation of rights.

It is performed by issuing writs and restraining orders or
injunctions, failure to obey an injunction or a writ constitutes
contempt of court and is punishable by imprisonment or fine.

v) Judicial Review: In a federation, supreme judiciary
 has the power to declare the acts or statutes of the central,
provincial legislatures or executive orders ultra-vires-uncon-
stitutional if they are against the spirit of the constitution.
The constitutions of U. S. A and Pakistan have conferred the
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having written constitutions, judiciary is the guardian of he
constitution. Judiciary has to see that each organ of the gov-
ernment functions within limits set by the constitution. No.
body will dare to abrogate the constitution. According to the
article sixth of the constitution of Pakistan, any person who
abrogate or attempts or conspires to abrogate the constitution
by use of force or show of force or any other unconstitutional
means shall be guilty of high treason. The judiciary is
empowered to settle the disputes arising between the
provinces and center due to the division of powers in a federal
constitution. _

INDEPENDENCE OF THE JUDICIARY:

The functions of the judges are not easy to discharge. In |
the interest of justice, the judges would have to punish even
the most powerful citizens, sometimes even the ministers,
when their acts against the law. Judges have to restrain the
legislature when the latter passes laws which are beyond the
constitutional limits. Even the highest official of the state
are shown their proper place, when the orders they issue are
found illegal. To discharge these delicate functions, Judges
must be honest, upright and impartial. How the indepen-
dence of judiciary is secured. Experience of the past cen-
turies has shown that the independence of the judges is.
greatly determined by the way they are appointed. Three dif-
ferent meth n different countries for the
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of the respective provinces.

- The judges must have long tenure of their offices. it will
P:lakg them free and independent. The judges of high courts
in Pakistan retire at the age of 62 and judges of supreme
court at the age of 65. The principle of the independence of
the judiciary requires that a judge once appointed should feel
secure in his office as regards its tenure and promotion.
Anther condition which makes for freedom and independence
of the judiciary is an adequate and fixed salary which makes
a judge feel secure, independent and fearless in the perfor-
mance of his duties. The constitution of Pakistan provides
that the salaries ad other benefits of the judges would not be
reduced and alter during their term of office. In lslam, the
moral and intellectual qualities of a man essential prerequi-

&

sites for a judicial appointment. Law is a technical subject
and judges must be professionally experts who can determine
legal rights and duties in a particular cases with knowledge
and skill.

THE RULE OF LAW:

According to Dicey, rule of law indicates three things:
i)  No man can be punished except for a distinct breach of
law. That he has broken a law should be proved in ordinary
courts of law and in an ordinary legal manner. The courts in
which citizens are tried must not be a special courts,

i) All men are equal in the eyes of law. No man is,-.-abqve
the ordinary law. There is one law for all ourts are pun-
ishing the citizens for a breach of law : e same
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mon law, In other countries, individual rights are embodies

in the constitution as bill of rights or fundamental rights.

Rule of law requires that every act of the government and its
servants must conform to law and that a dispute between he
government and citizens must be settled according to the law
and by a judicial decision of an ordinary court of law. Thus
the powers and actions of the government are to be within
the law and judicial decision. The only exception to this rule
is the legislative action of parliament. '

ADMINISTRATIVE LAW:

The French word “Droit Administratif” means the law
which deals with relations of the administrative authorities
with the private citizens Dicey has defined Administrative
law as “that body of rules which regulates the relations of the
administration towards private citizens in their dealings with
these Officials as representatives of the state and the proce-
dure by which these rights and liabilities are enforced.” The
administrative law is that part of the french law which regu-
lates the relations of public officers and private citizens and
determines the positions and liabilities of all public officers as
representatives of the state and procedures by which these

- rig] an(_lhablhnesar&enforced 'The system of administra-
ive law is based on two principles:
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Iﬂ‘rgdﬂfﬁo!'i: e st had benin co.nf.ined t0 the 4. . |
: the judi livate citizens only arising under ¢, %mna
tion os of p:"hi'ghest' administrative ggurt in Fy c:hi,u R
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ﬁs in the I?i}l.)atiVe law is superior to the rule of |5, i
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l-.e::;;uér injuries suffered by private citizens are COncormes
1 1C ADM ISTRATION: |
pUBLI ,LD . defined public administration in g,
roale ot terms, * It consists of all those operations hay, -
H:eif purpose the fulfilment or eflfor:emenf: of public poliy
e declmd by c_omp_etent aUthonty o Public adminlstrahqn
5 'the action part of government, the means by which the py,.
poses and goals of government are l'Pjahzed_ Public admi
oation is concerned with the application and implementatigy
of government policy. The existence of this dichotomy
befween policy and administration is no longer accepted
today and there is increasing recognition that not only do
public administration play an ever important role in the for-
‘mulation of policy and as advisers to ministers who deter-
g legislation. Public administration or
longer regarded as a politically neutral
" policies laid down by politicians
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public: ownership are unlikely to differ greatly from those
experienced when the industry was privately owned.

:I‘fhere are a number of important differences between
- public and private administration.

i) Publ‘ic administration or administrators work under the
overall direction of politicians where as private administra-
tors work under the direction of a board of directors.

ii) The basic 6‘bje_ctive of all public administration is to
serve the public, that of private administration to produce a
profit for the owners of the business.

iii) The scope of the activities of public administration is
limited by law whereas private administrators have more lat-
itude to further their private lends.

jv) Public administrators may be subject to public criticism

and investigation, where as a private administrator’s respon-
sibility is to the owner of the business.

In the last seventy-five years the American political sci-
entists have been responsible for the main developments in
the study of public administration. The text books on admin-
istrative sciences-theory and organization-are entirely the
work of American and the American universities have well-
established schools of public administration. The first sys-
tematic approach to the study

of public administration was
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